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I. INTRODUCTION

The Tijuana River is perhaps the best known of the various unapportioned
rivers and streams crossing the U.S.-Mexico border. A part of the intensely-

urbanized San Diego-Tijuana metropolitan region of the border, the river is
formed of the confluence of Cottonwood Creek, Pine Creek, and Campo

Creek in the United States that drain to Mexico's Rio Alamar, the Rio de las
Palmas, and its feeder tributaries in Mexico.' It has a watershed of 1,750 square
* Stephen P. Munme is Professor of Political Science at Colorado State University in Fort
Collins, Colorado; Kim Collins is Professor of Public Administration at California State University, San Bernadino, California; Jose Luis Castro is Professor and Investigator at El Colegio de la
Frontera Norte in Monterrey, Mexico.
1. JOAQUIN BUSTAMANTE REDONDO, LA COMISION IINTERNACIONAL DE LIMITES Y
AGUAS ENTRE MIxico Y Los EsTADOS UNIDos, 417 (1999); T#uana River Watershed, SAN
DIEGO TRANS. & STORM WATER DEnr., http://ww.sandiego.gov/thinkblue/pdftjwatershed.pdf
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miles draining on the western slope of the California coastal range, with 73 percent of this watershed located in Mexico.' Roughly 62 percent of the capturable
runoff is located in Mexico and the remaining 38 percent is situated in the
United States.' The river and its watershed today provide vital economic and
ecosystem services affecting two of the most dynamic metropolitan regions (and
their respective suburbs) on the west coast of North America: Tijuana and San
Diego, with a combined metropolitan population of nearly 2.7 million people
in 2010.'
The river's surface waters are critical for the water supplies of both conurbations, both historically and contemporarily. Barrett Dam and Morena Dam
capture its runoff north of the border and the Abelardo Rodriguez Dam impounds its water on Tijuana's outskirt.' Its associated subsurface water supplies
are indispensable for various ranches, farms, and small communities on the
western slope of the coastal range.' Flooding, contamination, erosion, and sedimentation within its associated streams and arroyos potentially affect both
countries, not just one.
The sister city interdependencies the Tijuana River establishes certainly rival those of any other river on the U.S.-Mexican border. Knowing this, it is
remarkable that the river still remains unapportioned and the subject of just
eleven technical binational agreements at the federal level dealing with flood
control and sanitation, ten of these subsidiary to the landmark 1944 U.S.-Mexico Water Treaty (the "1944 Water Treaty")' and one associated with the 1983
La Paz Agreement"This is all the more peculiar considering that Article 16 of
(last visited Mar. 10, 2014).
2. See Tana Watershed, PROJECT CLEAN WATER, http://www.projectcleanwater.org/html/wstijuana.html (last visited Feb. 20, 2014).
3. ERNEST ENRIQUEZ COYRO, EL TRATADO ENTRE MLxICO Y LOS EsTADOs UNIDOS DE
AMERICA SOBRE Rios INTERNACIONALES: UNA LUCHA NACIONAL DE NOVENTA A os 743 (1976).
4. Econoinc Development: Populadion,SANDIEGO.GOV (Mar. 1, 2011), http://www.sandiego.gov/economic-development/sandiego/population.shtml;

T#uana,

CITYPOPULATION.DE,

http://www.citvpopulation.de/php/mexico-bajacalifornia.phpicityid=020040001 (last visited Feb.
21, 2014).
5. See Peter Smith, The Watershed Economy: Legal ChallengesFacihg the 7i]uana River,
11 U. DENv. WATER L. REV. 337, 341 (2008); Water: Barett Reservoir, SANDIEGO.GOV,
http://www.sandiego.gov/water/recreation/reservoirs/barrett/index.shtml
(last visited Feb. 21,
2014); Water: MorenaReservoki, SANDIEGO.GOv, http://www.sandiego.gov/water/recreation/res-

ervoirs/morena.shtml (last visited Feb. 21, 2014).
6. See Smith, supia note 5, at 350-51.
7. Treaty for the Utilization of Waters of the Colorado and Tijuana Rivers and of the Rio
Grande, U.S.-Mex., Feb. 3, 1944, 59 Stat. 1219 [hereinafter 1944 Water Treatv], avadlable at

http://www.ibwc.gov/Files/1944Treaty.pdf.
8. Agreement on Cooperation for the Protection and Improvement of the Environment in
the Border Area, U.S.-Mex., Aug. 14, 1983, 35 U.S.T. 2916 [hereinafter La Paz Agreementi.
9. See Smith, supra note 5 at 357-59 (discussing six of the aforementioned agreements); see
also INT'L BOUNDARY & WATER COMM'N, MINUTE 296: DISTRIBUTION OF CONsTRUCTION,
OPERATION AND MAINTENANCE COSTS FOR THE INERNATIONAL WASTEWATER TREATMENT
PLANT CONSTRUCTED UNDER THE AGREEMENTS IN COMMISSION MINUTE No. 228 FOR THE
SOLUTION OF THE BORDER SANITATION PROBLEM AT SAN DIEGO, CALIFORNIA/TUUANA, BAJA
INT'L
lI-TP://WW\v.IBWC.GOv/FILEs/MINUTES/MIN296.PDF;
CALIFORNIA (APR. 16, 1997),
BOUNDARY & VATER COMM'N, MINLTE 298: RECOMMENDATIONS FOR THE CONSTRUCTION
OF WORKS PARALLEL TO THE ClT OF TIJUANA, B.C. WASTEWATER PUMPING AND DISPOSAL
SYSTEM AND REHABILITATION OF THE SAN ANTONIO DE LOS BUENOS TREATMENT PLANT

(Dec. 2, 1997), http://www.ibwc.gov/Files/Minutes/Min298.pdf; and INT'L BOUNDARY & WATER
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the 1944 Water Treaty recognized the need to allocate and manage the river
and articulated a vision for "Recommendations for the equitable distribution
between the two countries of the waters of the Tijuana River system,""0 which
remains unrealized today. While much is written on basin water management,
and though various binational initiatives have addressed aspects of the problem,
the need to strengthen treaty-based binational cooperation in managing the river
remains."
This article argues the need for a more comprehensive binational agreement on managing the river and its watercourse. It reviews the management
challenges on the Tijuana River and describes existing international instruments
and initiatives relevant to strengthening binational cooperation in managing the
river and its watershed. We begin with an overview of binational water management as it applies to the Tijuana River. We then review the water management challenges in the Tijuana River basin. Our analysis proceeds by pointing
to potential applications of existing bilateral treaties and agreements to Tijuana
River management. We follow this with a review of the various water management initiatives related to the Tijuana River the United. States and Mexico have
undertaken since 1993. We conclude by arguing that a new comprehensive
binational agreement is needed to manage the various watershed concerns
within the Tijuana River Watershed ("TRW") and suggest how both countries
might craft such an agreement to fulfill the unrealized promise of the 1944 Water Treaty and establish a framework for cooperation that supports the sustainable management of the watershed for future generations.
II. BINATIONAL COOPERATION AND THE TJUUANA RIVER
International law and policy governing internationally-shared freshwater resources place a premium on states' ability to conclude formal government-togovernment agreements concerning the management of these resources. While
formal agreements cannot in themselves assure cooperative relations among coriparians in governing shared resources, the institutionalization of cooperation
in international water management generally requires some type of formal
agreement or set of agreements characterizing the resource, the desirability of
cooperation, the aims and purposes of the agreement, the mechanisms intended to achieve the agreed upon objectives, and measures to insure the parties' compliance with whatever agreements the parties strike.
By this measure, the management of shared resources along the U.S.-Mexico border is highly institutionalized. The water treaties between Mexico and

COMM'N, MINUTE 311: RECOMMENDATIONS FOR SECONDARY TREATMENT IN MEXICO OF THE
SEWAGE EMANATING FROM THE TUUANA RIVER AREA IN BAJA CALIFORNIA, MEXICO (Feb. 20,
2004) [hereinafter MINUTE 3111, http://mvw.ibwc.gov/Files/Minutes/Min3 11.pdf. This count

does not include binational agreements relating to emergency delivery of Colorado River Water
to Tijuana, water that is stored in Mexico's Rodriguez and El Carrizo dams in the Tijuana River
system.
10. 1944 Water Treaty, supra note 7, at art. 16.
11. See generallyINST. FOR REC'L STUDIES OF THE CALIFORNIAS, A BINATIONAL VISION
FOR THE TUUANA

WATERSHED

(2005),

available at http://irsc.sdsu.edu/docs/pubs/Fi-

juana River WatershedBinationalVision.pdf.
12. See ARIEL DINAR ET AL., BRIDGES OVER WATER: UNDERSTANDING TRANSBOUNDARY
WVATER CONFLICT, NEGOTIATION AND COOPERATION 56-57 (2007).
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the United States are among the most enduring international watercourse treaties in the international community today." Together with the 1848 Treaty of
Guadalupe Hidalgo, which defines the sovereign territorial limit of the two
countries," many regard these treaties as diplomatic pillars of the U.S.-Mexico
relationship." Today, these agreements, which include various boundary conventions applicable to their riparian boundaries and two water treaties, govern
the allocation and management of the two major transboundary river basins, the
Colorado River and the Rio Grande River, and most of their tributaries.Despite
the broad geographic scope and purpose of these treaties, however, they do not
apply to a small number of streams that cross the border or, with slight exception, to shared groundwater, or at the present time to ecological preservation of
riparian resources, though the countries have made some progress recently in
this regard. The U.S.-Mexico water treaty regime certainly has its limitations.
This is relevant to understanding the situation on the Tijuana River. What
is evident in the historical record and reflected in the text of the 1944 Water
Treaty's Article 16 is that at the time of ratification the two governments envisioned the need for such an agreement in view of then-existing demand on the
basin's known water supply and anticipated future growth." The parties perceived the value of extending the administrative and diplomatic authority of the
newly established International Boundary and Water Commission ("IBWC")
to binational negotiations concerning the river and, by extension, incorporating
the river geographically under the sanitary authority of the IBWC. There is
little doubt that the treaty drafters believed the countries should draw the Tijuana River more thoroughly into the treaty regime, something they could accomplish by extending the authority of Article 16 and using the diplomatic tools
entrusted to the IBWC.
What we have in the 1944 Water Treaty bearing on the Tijuana River is
something akin to a framework agreement," an agreement to agree, which provides an administrative home, some procedures, and some goals that the drafters thought to be relevant at the time to more fully incorporating the Tijuana
River into the treaty regime. In the absence of a more detailed historical investigation, we can only speculate as to why the governments failed to engage the
allocation mandate." Yet, we can fairly assume that the drafters envisioned
13.

For more information on transboundary watercourse treaties see Program in Water Con-

flict Management and Transformation, International Fresh,'ater Treaties Database, OREGON
STATE UNIVERSIrY, http://www.transboundarvaters.orst.edu/database/interfreshtreatdata.htm
(last visited Feb. 25, 2014).
14. Treaty of Peace, Friendship, Limits, and Settlement with the Republic of Mexico, U.S.Mex., art. 5, Feb. 2, 1848, 9 Stat. 922 [hereinafter Treaty of Guadalupe Hidalgol.
15. See, e.g. Robert H. McBride, The United States and Mexico: The Shape ofthe Relationship, m Mexico and The United States 1, 8 (Robert H. McBride, ed., 1981); see Rio Grande
WaterforPeace, ENGINEERING NEws-RECORD, July 27, 1967, at 33, 35.
16. 1944 Water Treaty, supra note 7, at art. 16; COYRO, supra note 3, at 887; NORRIS
HUNDLEY, JR., DIVIDING THE WATERS 133-34 (1966); MARCO ANTONIO SAMANIEGO LOPEZ,
Rios INTERACIONALEs ENTRE MEXICO Y ESTADOS UNIDos, Los TRATADOS DE 1906 Y 1944,
361 (2006).
17. See 1944 Water Treaty, supra note 7, at arts. 3, 16.
18. See general1yDINAR EF AL., supra note 12, at 160 (defining "framework agreements" and
providing examples of such agreements concerning shared freshwater resources).
19. The record does show that the IBWC discussed the problem of allocation on various
occasions in the late 1940's, 1950's, and 1960's. See, e.g., JOSEPH F. FRIEDKIN, PROPOSED
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strengthening the treaty's application to the Tijuana River, that many of the circumstances that contributed to that view endure, that other compelling reasons
for an elaboration of the Treaty's application to the Tijuana River have since
arisen, and that achieving such an agreement would strengthen the legacy of
bilateral cooperation on shared water resources along the border with potential
benefits to the United States and Mexico and the sustainable development of
the Tijuana-San Diego region.

III. THE CASE FOR STRENGTHENING BINATIONAL COOPERATION ON THE
TIJUANA RIVER
The Tijuana River system presents multiple challenges ranging from water
supply and allocation, sanitation and water quality, ecological needs, flooding,
stormwater, and sediment management - most of which require binational cooperation for effective government management. In addition to these problems, there is also the diplomatic and logistical problem of binational engagement for watershed management on a transboundary basis. A brief review of
these issues is necessary to advance the case for strengthening binational cooperation in managing the Tijuana River watershed.
A. WATER SUPPLY AND ALLOCATION
The Tijuana River watershed is both a conduit and a repository of vital
surface and underground waters serving communities on each side of the border. Precipitation within the watershed is highly variable and concentrated between November and April. Mexico's National Water Commission has estimated the Tijuana River Watershed output at 54,841 acre-feet annually."' Of
the two adjoining urban areas, the Mexican side may be slightly more dependent on the watershed's resources for its urban water supply than San Diego (city
and county) if one considers San Diego's groundwater abstraction from well
fields along the Tecate and Alamar Rivers and the Rio de las Palmas. Only 21
percent percent of San Diego's surface water storage capacity is located in the
Tijuana River basin, compared with 100 percent of Tijuana's surface storage
capacity, and surface water sources from all San Diego watersheds constitute
just 12 percent of San Diego's water supply, diminishing the impact of Tijuana
River surface water on its overall water budget." San Diego also takes a small
amount of groundwater from the basin.' Across the border, surface runoff and
INTERNATIONAL FLOOD CONTROL PROJECT, TUUANA RIVER BASIN IN CALIFORNIA AND BAJA
CALIFORNIA 7 (1965). Its 1965 report on the Tijuana River flood control project described the

issues of equitable distribution and water development as "under study" but noted "the need for
and feasibility of action on them may not materialize, at least not for some years." Id. Pete Silva,
former U.S.-IBWC field director for the San Diego Region, has said he believed the existence of
at least five known geologic faults affecting potential dam-sites caused IBWC to retreat from further effort to impound Cottonwood Creek. Conversation between Steve Mumme and Pete Silva,
Tijuana River Workshop, Tijuana, Mex. (May 15, 2013).
20.

INsT. FOR REG'L STUDIES OF THE CALIFORNIAS, supra note 11, at 37; Smith, supma note

5, at 339.
21.
22.

INsT. FOR REG'L STUDIES OF THE CALIFORNIAS, supr note 11, at 37.
CrrY OF SAN DIEGO, 2010 URBAN WATER MANAGEMENT PLAN, S 2.4.2 (2010), available

at http://www.sandiego.gov/water/pdf/l 10519uwmp.pdf (recording the total reservoir storage in
the Barrett and Morena dams as 85,500 acre-feet).
23. See id. § 4.3.

334

WATERLAWREVIEW

Volume 17

groundwater contribute 5 percent of Tijuana's water supply." While the Tijuana River today plays a relatively small role in the region's water supply, the
general scarcity of water and rising consumptive demand on both sides of the
border accentuate its importance."5 Even when one takes into account the watershed's highly variable runoff and the possibility of water falling below existing
dams," the fact that the United States and Mexico have never apportioned or
cooperatively managed these waters as a consumptive resource is puzzling, particularly at a time of rising interest in the Tijuana River's ecosystem services.

Figure 1. The Tijuana River Watershed

Source. Institute for Regional Studies of the Califorias, supra note 11, at 12.
Historically, water authorities in each nation sought to secure their water
stock from more reliable sources, particularly the Colorado River and California's State Water Project." With aggregate water demand chronically challenging supply, both countries pursued additional water transfers, conservation,
groundwater development, and other alternative sources." As each country has

24. INST. FOR REG'L STUDIES OF THE CALIFORNIAS, supranote 11, at 42.
25. PAUL GANSTER, SUSTAINABLE DEVELOPMENT IN SAN DIEGO AND TIjUANA: THE VIEw
FROM SAN DIEGO (Roberto A. Sanchez, and Paul Ganster, eds., 1999).
26. Smith, supra note 5, at 339.
27. See generally Mark Spalding, Tijuana River Watershed BhnationalProtection Research
Report on Estabhshment ofFundamnentalConcepts for the Bh~ationalProtectionofthe Tijuana
River Watershedas Related to Law, Governance, Institutions, andPolitics, 1-3, 18 (prepared for
the Fundaci6n La Puerta) http:/trw.sdsu.edu/English/Projects/Docs/Spalding2.pdf (last visited
Feb. 28, 2014).
28.

See INST. FOR REG'L STUDIES OF THE CALIFORNIAS, supra note 11, at 4; David H.

Getches, Water Managementin the United States and the Fate of the Colorado River Delta in
Mexico, 11 U.S.-MEX. LJ. 107, 107-08 (2003).
29. See generally Jeffrey Jacobs, The Sustainabdity of Water Resources in the Colorado
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gone about crafting its own water supply solutions, local attention to sharing
Tijuana River water has receded in regional water policy.' The 2009 update of
California's state water plan only references the Tijuana River with respect to
flooding."
The City of San Diego's 2010 water plan, for example, scarcely mentions
the Tijuana River, noting the attractiveness of potential groundwater storage in
the Tijuana River estuary north of the international boundary but otherwise emphasizing San Diego's access to imported water supplies and making no reference to Mexico or sharing Tijuana River water." In a similar way, Baja California's State Water Program for 2008-2013 only references the Tijuana River in
regard to contamination problems provoked by reclaimed waters and the projects to treat them.' A comprehensive assessment for the TRW in 2005 by the
Binational Watershed Advisory Council ("BWAC") also neglects any need to
allocate the river's resources, fails to mention Article 16, and provides just a
brief reference to the IBWC's role in regional water policy." Interestingly, this
report barely mentions drought concerns and climate change, which stress the
region's reliance on out-of-basin water sources - namely California's State Water Project and the U.S. and Mexican Colorado River aqueducts.' The report
does point to a growing demand for water and the long-term need for water
supply augmentation, conservation measures, water reuse, groundwater storage,
and desalination as a hedge against drought.' In sum, it is safe to say that allocating the Tijuana River's surface and subsurface resources is not presently on
the working agendas of either country.

River Basin, THE BRIDGE 6, 10-11 (Winter 2011).
30. See Smith, supra note 5, at 361-63.
31. CAL. DEP'T OF WATER RES., CALIFORNIA WATER PLAN UPDATE 2009: SOUTH COAST
INTEGRATED WATER MANAGEMENT SC-39 (Bulletin. No. 160-09, Volune 3 Regional Reports
2009), available at http://www.waterplan.water.ca.gov/docs/cwpu2009/0310final/v3_southcoastscwp2009.pdf.
32. CITY OF SAN DIEGO, supranote 22, §§ 4-4.1, 4.3.
33. PROGRAMA ESTATAL HiDRIco ESTADO DE BAJA CALIFORNIA 69 (2008) available at
http://www.ceabc.gob.mx/Documents/PEH20082013.pdf.
34. See INST. FOR REG'L STUDIES OF THE CALIFORNIAS, supra note 11, at 3, 17, 176, 180.
35. See id., e.g. at 42, 43, 124. It bears mentioning that Mexico, since 1972, has also made
occasional use of California's Colorado River Aqueduct to wheel water to Tijuana on an emergency basis, making use of San Diego Water Authority's aqueduct link to the Metropolitan Water
District of Southern California. See, e.g., INT'L BOUNDARY & WATER COMM'N, MINUTE 240:
EMERGENCY DELIVERIES OF COLORADO RIvER WATERS FOR USE IN TUUANA, 1 (June 3, 1972),
http://www.ibwc.gov/Files/Minutes/Min240.pdf. Since the original delivery in August 1972, Mexico has to date signed thirteen IBWC Minutes for emergency water deliveries to Tijuana. INT'L
BOUNDARY & WATER COMM'N, Minutes Between the United States and Mexican Sections of

the IBWC, http://www.ibwc.gov/TreatiesMinutes/Minutes.html (last visited Feb. 20, 2014)
(showing that Minutes 243, 245, 252, 256, 259, 260, 263, 266, 267, 280, 287, 310, and 314 concern emergency water delivery to Tijuana). Mexico's need for emergency deliveries of Colorado
water abated with completion of the first Mexican Colorado River aqueduct in 1981, but new
needs arose in the 1990's as Tijuana's population growth combined with periodic droughts to
stress the city's water supply. See Michael J. Cohen, Municipal Deliveries of Colorado River
Basin Water, PAC. INST., 33-34 (June 2011), available at http://ww.pacinst.org/reports/co-river-municipal-deiveries/crb-water.pdf.
36.

INST. FOR REG'L STUDIES OF THE CALIFORNIAS, supranote 11, at 55-57, 160-61, 168.
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B. WATER QUALITY AND SANITATION
Water quality is another challenge with ramifications for human health and
the health of ecosystems. The California State Water Resources Control Board
classifies the TRW as a Category I impaired watershed based on a wide range
of point and non-point source pollution threats." Agriculture in San Diego
County is a major source of non-point source pollution north of the border and
an enduring problem, but urbanization poses the greater pollution threat."
Rapid urbanization, particularly on the Mexican side of the border, contributes
to soil erosion and particulates as dwellings are constructed on the banks of
deep canyons within the watershed." The dramatic growth of both the haquiladora (assembly for export) industry and human settlements in Tijuana and
San Diego County in the past three decades has amplified the threat of surface
and ground water pollution from untreated wastewater, uncontained industrial
waste, and public refuse."
The threat of uncollected sewage and spillage across the boundary motivated the binational construction of the San Diego International Wastewater
Treatment Plant, whose origins date as far back as the 1960's." This controversial facility," which collects sewage from Tijuana's sewage grid, continues to be
inadequate for local needs and has recently spawned another binational water
treatment project on the Rio Alamar.' Part of the problem is concentrated in
the heavily populated lower reaches of the watershed on the Mexican side of
the border where human settlements are constructed on the steep banks of tributaries like Los Laureles Canyon and Smugglers Gulch. Much of this development is situated off Tijuana's present sewerage grid, though the degree of the

37. PROJECT CLEAN WATER, supra note 2.
38. Diane Dejong et al., The Use of a Non-Point Source Pollution Self-Assessment for
Greenhouseand Nursery Operatorsh7 Caloima,J. OF EXTENSION, Feb. 2009, at 1, 2, avadable
atwww.joe.org/joe/2009feburaru/a8.php.
39. Lawrence A. Herzog, UrbanPlannhgandSustaabityin the TransfronderMetropos:
The Tuana-San Diego Region, in SUSTAINABLE DEVELOPMENT IN SAN DIEGO-TUANA 1, 8
(MarkJ. Spalding, ed., 1999).
40. ALBERTO POMBO, TUUANA: AGUA YSALUD AMBIENTAL 59 (2004);EARL SHORRIS, THE
LIFE AND TIME OF MExico 521 (2004).
41. INT'L BOUNDARY & WATER COMM'N, MINUTE 283: CONCEPTUAL PLAN FOR THE
INTERNATIONAL SOLUTION TO THE BORDER SANITATION PROBLEM AT SAN DIEGO,
CALIFORNIA AND TUUANA, BAIA CALIFORNIA, 1-2, 4-5 (July 2, 1990) [hereinafter MINUTE 2831,

http://www.ibwc.gov/Files/Minutes/Minute283.pdf;

INT'L BOUNDARY & WATER COMM'N,

MINUTE 270: REcOMMENDATIONS FOR THE FIRST STAGE TREATMENT AND DISPOSAL
FAcILITIES FOR THE SOLUTION OF THE BORDER SANITATION PROBLEM AT SAN DIEGO,
CALIFORNIA-TUUANA, BAJA CALIFORNIA, 2-3 (Apr. 30, 1985) [hereinafter MINUTE 2701,
http://www.ibwc.gov/Files/Minutes/Min270.pdf; INT'L BOUNDARY & WATER COMM'N, MINUTE
No. 222: EMERGENCY CONNECTION OF THE SEWAGE SYSTEM OF THE CITY OF TUUANA, BAJA
CALIFORNIA TO THE METROPOLITAN SEWAGE SYSTEM OF THE CITY OF SAN DIEGO,

CALIFORNIA, 1-2 (Nov. 30, 1965), http://wwv.ibwc.gov/Files/Minutes/Min222.pdf.
42. See Lori Saldana, From Ligation to Lgislation: Challenges to BiationalWater linstructure Development in the San Diego-TuanaBioregion, 12 J. ENV'T & DEv. 430, 435, 43748 (2003).
43. MINUTE 311, supra note 9, at 1-2; Press Release, Int'l Boundary & Water Comm'n, Report Comparing the Cost and Timelines for Construction of Secondary Wastewater Treatment
Facilities in the United States and in Mexico for the Treatment of Tijuana Sewage (Apr. 25,2008),
available at (http://isites.harvard.edu/fs/docs/icb.topic447249.files/IBWC_TJsewage_rprt_Prob
%205.pdf).
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impact is not well understood." Black water contamination and other waterborne refuse not only presents a surface health hazard and groundwater threat
but also drains to the Tijuana River-Estuary on the United States' side of the
boundary line, threatening fauna and flora in the Tijuana River National Estuarine Research Reserve."
C. BIODIVERSITY AND ECOSYSTEM SERVICES
Both water availability and water quality impact biodiversity in the watershed.' The TRW plays a vital ecosystem services role, functioning as a link on
the Pacific Flyway and sustaining an extraordinary mix of fauna and flora." The
Tijuana River Estuary has been the focus of long-term conservation efforts and
is today one of the last remaining relatively pristine estuaries on the southern
California coast." The Tijuana River National Estuarine Research Reserve
("TRNERR"), with its associated wetlands, not only protects various endangered and threatened species but is also the focus of considerable governmental
investment (estimated at nearly half a billion dollars over the past half century)
aimed at sustaining this unique resource." Unregulated informal settlements
along the canyons that drain across the boundary to the wetland, as well as recent border security development, have worsened problems of erosion and sedimentation in the estuary and seriously threaten these wetlands."
The Tijuana River Estuary may be the best-known biodiversity problem in
the watershed, but one may find many other biodiversity concerns related to
urban and industrial development in the basin. The Alamar River/Cottonwood
Creek sub-basin, which runs from the international boundary near Tecate to
Tijuana is the best-preserved riparian corridor in the Tijuana Region and provides habitat for numerous species of birds, wildlife, and vegetation." Presently,
however, encroaching urbanization and land development threaten this biologically rich area." Over much citizen protest, Mexico's National Water Commission is now proceeding with plans to channelize the lower Rio Alamar
44.

POMBo, supra note 40; INST. FOR REG'L STUDIES OF THE CALIFORNIAS, supra note 11,

at 43.
45. TIJUANA
MANAGEMENT

RIVER

NAT'L
PLAN,

ESTUARINE
93

RESEARCH
(2010),

RESERVE, COMPREHENSIVE
available
at

http://www.nerrs.noaa.gov/Doc/PDF/Reserve/TJR_MgmtPlan.pdf; see also Tuana River Valey
Recover [sic] Team Workshop-Meeing Notes, BORDER SEWAGE COALITION (June 26, 2009),
http://bordersewagecoalition.blogspot.com/2009/07/tijuana-river-valley-recover-team.htnl.
46. INST. FOR THE REG'L STUDIES OF THE CALIFORNIAS, THE ALAMAR RIVER CORRIDOR:
AN URBAN PARK OASIS IN TjUANA, BAJA CALIFORNIA 6 (Suzanne Michael ed.) (2001) [hereinafter ALAMAR RIVER CORRIDOR].

47.

Id. at 4, 33; see also Spalding, supra note 27, at 1.

48. TIJUANA RIVER NAT'L ESTUARINE RESFARCH RESERVE, supra note 45, at 1, 12, 15.
49. OFFICEOF OCEAN AND COASTAL RES. MGMT., NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION, FINAL EVALUATION FINDINGS: TUUANA RIVER -NATIONAL EsTUARINE
RESEARCH RESERVE CALIFORNIA 1, 4, 23, 26-27 (2010), available at http://coastalmanage-

menLnoaa.gov/mystate/docs/trnerr2010.pdf; Greg Cox, Acting Responsibly on Border Fence,
UNION
TRIBUNE
SAN
DIEGO (Mar. 1, 2005), http://www.utsandiego.com/uniontrib/20050301/news-lzlelcox.html (last visited Mar. 10, 2014).
50. See TIJUANA RIVER NAT'L ESTUARINE RESEARCH RESERVE, supra note 45, at 89, 95,
101-02.
51. See ALAMAR RIVER CORRIDOR, supranote 46, at 4, 9, 29, 33.
52.

SUZANNE MICHAEL & CARLOS GRAIZBORD, INST. FOR REG'L STUDIES OF THE

WA TER IA WREVIEW

338

Volume 17

through a highly urbanized part of the Tijuana municipality, thereby eliminating
several miles of scarce riparian vegetation."
D. FLOODING, STORMWATER, AND SEDIMENTATION

Flooding is another longstanding binational concern. The coastal range,
with its steep and rocky slopes and highly variable precipitation, is historically
associated with rapid deposition of rainwater, which, when coupled with limited
containment, means flooding is an ever-present threat." Flood control and water supply justified early reclamation efforts on the Cottonwood Creek/Rio Alamar and the Rio de las Palmas tributaries." Today, the United States and
Mexico impound 78 percent of the Tijuana River's watercourse." Catastrophic
damage from floods, of which the notorious winter 1980 Zona del Rio flood is
indicative," was the official justification for channelizing and lining the Tijuana
River in its international stretch below Abelardo Rodriguez Dam in the 1970's."
Flooding remains a serious problem on both the Tijuana River mainstream and
along its tributaries below the Barrett and Moreno dams in the United States
and below the Mexican dams, El Carrizo on the Rio Tecate and Rodriguez on
the Rio de la Palmas."
Even minor flooding contributes to stormwater management challenges in
the watershed, some of which are binational in nature.' Stormwater contributes
to erosion, deposition of debris, blockages and deterioration of culverts and
pipage, and other stresses and threats to infrastructure within the watershed."
Over the past two decades, both countries have recognized the need to cooperatively manage stormwater events, reduce hazards, and remediate damages, particularly those from the watershed's lower canyons draining to the United

CALIFORNIAS, URBAN RIVERS IN TECATE AND TIJUANA: STRATEGIES FOR SUSTAINABLE CITIES

21 (2002), avaiableathttp://irsc.sdsu.edu/docs/pubs/URIVENG.PDF.
53. Dave Good, Showdown on the Rio Alamar, SAN DIEGO READER (Sept. 5, 2012),
http://www.sandiegoreader.com/news/2012/sep/05/cover-showdown-rio-alamar (last visited Mar.
10, 2014).
54. FRIEDIN, supra note 19, at 14.
55. REDONDO, supia note 1, at 417.
56. CALIFORNIA COASTAL COMMISSION, CALIFORNIA'S CRITICAL COASTAL AREA No. 80:
TIJUANA RIVER ESTUARY 1 (2006), available at http://www.coastal.ca.gov/nps/Web/ccapdf/socoastpdf/CCA80TijuanaRiverEstuaiy.pdf.
57. See ROBERT W. DUEMLING, U.S. DEP'T OF STATE FOREIGN SERVICE INSTITUTE, SAN
DIEGO AND TIJUANA: CONFLICT AND COOPERATION BETwEEN Two BORDER COMMUNITIES,

11, 13 (1980-81). The award-winning film The New T#uana gives a vivid account of this flood.
(Espinoza Productions 1993).
58. See William C. Kennedy, Ecology and Border: The Case of the Tijuana Flood Control
Channel (Sept 4, 1978) (unpublished manuscript) (on file with Water LawRevie); see alsoU.S.

THE NEW TIJUANA

SECTION INT'L BOUNDARY & WATER COMM'N, FINAL PROGRAMMATIC ENVIRONMENTAL
IMPACr STATEMENT: IMPROVEMENTS TO THE USIBWC TIJUANA RIVER FLOOD CONTROL

PROJEcT 3.1.1 (2008), availableathttp://www.ibwc.gov/Files/Fnl_PEISTRiver_050608.pdf.
59. IAWRENCE A. HERZOG, WHERE NORTH MEETS SOUTH: CITIEs, SPACE, AND POLYTICS
ON THE U.S.-MEXIco BORDER 201 (Victor J. Guerra ed., 1990); INST. FOR REG'L STUDIES OF
THE CALIFORNIAS, supra note 11, at 43-44.
60. TIJUANA RIVER VALLEY RECOVERY TEAM, RECOVERY STRATEGY: LIVING WITH THE
WATER 3 (2012), available at http://www.swrcb.ca.gov/rwqcb9/water issues/tijuana-river valley-strategy/docs/RecoveryStrategy Livingwith theWater.PDF.
61. Id.
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States." The deposition of sediments to the TRNERR wetlands has diminished
wetland habitat and has been a consistent matter of concern to reserve managers
who have called on local governments to support the construction of sediment
capture basins and urged greater binational cooperation in managing waste and
sediment problems with the Tijuana municipality.'
In addition to these substantive challenges, local officials working in the watershed report serious logistical challenges in working with their counterparts
across the border." In the United States, for example, technicians with the San
Diego Regional Water Quality Control Board, San Diego County, the
TRNERR, and specialists from other governmental stakeholder agencies have
difficulty just crossing the border to speak with Mexican officials with responsibilities affecting the watershed.' Local officials lack diplomatic credentials,
meaning they lack authorization to cross the border in the course of routine
work; such binational endeavors require special administrative authorization.'
Obtaining authorization is difficult and time consuming. Mundane problems,
such as the inapplicability of insurance that would cover the risks of local international travel, complicate cross-border travel." These bureaucratic impediments make binational managerial collaboration for watershed management especially difficult.
In sum, the many management challenges now found in the basin make a
compelling case for the need to strengthen binational management of the watershed beyond the current set of agreements in place. Fortunately, the two
countries have a substantial tool kit of binational and multilateral agreements
on which to draw on when considering any elaboration of their current shared
commitments to managing the watershed.
IV. BILATERAL AGREEMENTS AND THEIR APPLICATION TO THE TUUANA
RIVER

As seen above, water management along the U.S.-Mexico border is generally regarded as a well-institutionalized, long-standing binational arrangement.
The principal treaties, however, directly address the division and management
of the waters of the Rio Grande and the Colorado Rivers, leaving a number of
rivers and streams unapportioned and indirectly linked to the treaty system, all
of these located along the land boundary between the two countries. With the

62. Id. at 7-8.
63. Id.; Prevening Sediment from Entenng the Reserve, TUUANA RIVER NAT'L ESTUARINE
RESEARCH RES., http://trnerr.org/prevent-sediment-from-entering-the-reserve/ (last visited Jan.
28, 2014).
64. See Amy Hardberger, What Lies Beneath: Determnng the Necessity of International
GroundwaterPolicyAlong the United States-Mexico Borderand a Roadmap to an Agreement,
35 TEx. TECH L. REv. 1211, 1234 (2004).
65. Id.
66.

See W.L. HARDGROVE, SOUTHWEST CONSORTIUM FOR ENVIRONMENTAL RESEARCH

AND PoucY, FY2012-2013 FINAL REPORT 11 (2013).
67. Bart Christensen, Senior Eng'r of the San Diego Reg'1 Water Quality Control Bd.,
Presentation at the Managing the Binational Tijuana River Watershed Workshop: Government
Agencies & Local Challenges in the Watershed (May 14, 2013).
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exception of the Tijuana River, which Article 16 of the 1944 Water Treaty referenced but did not allocate," the treaty system incorporates these streams, including the Mimbres, Whitewater Draw, Rio San Pedro, the Santa Cruz, Rio
Sonoyta, and the New River, either by riparian linkage to the drainages of the
international rivers or by extension of the 1944 Water Treaty's Article 3 provision for solutions to border sanitation problems." Other agreements, such as
the 1983 La Paz Agreement," the 1993 BECC-NADB Agreement," the 1993
NAAEC Agreement," and the 1935 U.S.-Mexico Migratory Bird Treaty" may
also apply to these streams depending on the circumstances. A brief discussion
of each of these instruments demonstrates the types of mechanisms available to
the governments for dealing with aspects of Tijuana River management.
A. THE 1944 WATER TREATY

The United States and Mexico have not yet achieved binational allocation
of the Tijuana River's waters, although they repeatedly discussed allocation the
first half of the 20th century and incorporated it in the 1944 Water Treaty. At
the time the drafters wrote the Treaty, the average total runoff for the Tijuana
River was 74.8 million cubic meters (mcm)/60,641 acre-feet (af) - of which the
United States was impounding 13.5 mcm/10,945 af (on the Rio Alamar/Cottonwood Creek branch) and Mexico was impounding 23 mcm/18,646 af (on
the Rio de las Palmas branch)." While both nations planned additional storage
projects in their respective territories, they originally conceived that at least one
of these, the then-proposed Marron Dam on the Rio Alamar/Cottonwood
Creek, would be an international dam, which both countries would jointly construct, with a storage capacity of 12 mcm, after which both countries would
equally divide its water." Such an arrangement would have required a formal
treaty allocating this water, but it never came to pass.
Instead, at the time the United States and Mexico signed the 1944 Water
Treaty, the two countries, lacking adequate hydrological data and wishing to
avoid any further complications in reaching agreement on the Rio Grande and
68. 1944 Water Treaty, supra note 7, at art. 16.
69. Id.at art. 3.
70. See La Paz Agreement, supra, note 8, at arts. 2, 5.
71. Agreement Between the Government of the United States of America and the Government of the United Mexican States Concerning the Establishment of a Border Environment Cooperation Commission and a North American Development Bank, U.S.-Mex., art. II § 2(b),
Nov. 16, 1993, T.I.A.S. No. 12516 [hereinafter BECC and NADB Treaty].
72. North American Agreement on Environmental Cooperation, U.S.-Can.-Mex., art. I,
Sept. 8-14, 1993, 32 I.L.M. 1480.
73. Convention between the United States of America and Mexico for the Protection of Migratory Birds and Game Mammals, U.S.-Mex., art. I, Feb. 7, 1936, 50 Stat. 1311 [hereinafter the
Migratory Bird Convention].
74. COYRO, supra note 3, at 743.
75. Id. It is also interesting to note that citizens of the City of San Diego in 1929 supported
a ballot measure raising bonds for three dams in the Tijuana River watershed: Barrett, Morena,
and Marron. See City of San Diego Ballot Measures 1920-1929, SANDIEGO.GOV, available at
http://www.sandiego.gov/city-clerk/pdf/2029results.pdf. The city had already build two of these
dams: Barrett and Morena. See Water: BarrettReservoir, SANDIEGO.GOv, http://www.sandiego.gov/water/recreation/reservoirs/barrett/index.shtml (last visited Feb. 21, 2014); Water: Morena Reservoir, SANDIEGO.GOV, http://www.sandiego.gov/water/recreation/reservoirs/morena.shtml (last visited Feb. 21, 2014).
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the Colorado Rivers, opted to treat the Tijuana River allocation as an agenda
item for future study, referring to the river in Article 16.' Since then, original
plans notwithstanding, the two nations have not built any other impoundments
on the transboundary streams, Cottonwood Creek/Rio Alamar, Campo/fecate
Creek, or below Rodriguez Dam on the Rio de las Palmas."
Of the two primary concerns Article 16 identifies- water allocation and
flood control- the two countries have only utilized the flood control provision
(see text in Table 1 below). In 1967 the two countries entered into agreement
to jointly build channelization works on the Tijuana River, citing the authority
found in Article 16 . The Tijuana River channelization project, completed in
1979,7" is still the only instance in which the United States and Mexico have
explicitly utilized their Article 16 authority.
Even so, Article 16 puts the governments on record as recognizing the value
of an equitable division of the Tijuana River's water as well as the need to approach any division and joint development of storage works in an equitable
manner." It is also possible for the United States and Mexico to broadly construe Article 16's Section 2 provisions for flood control so as to apply to works
that would benefit "domestic, irrigation, and other feasible uses of" the Tijuana
River." The general provisions of the 1944 Water Treaty found in Article 3,
Articles 17-25 may also cover the Tijuana River." What this means is that (I)
the priority of uses associated with the established regime for the Rio Grande
and Colorado Rivers would by extension apply to any agreement the parties
might reach regarding the international waters of the Tijuana River unless otherwise excepted;" (II) that the sanitation provision in Article 3 applies to the
river; (III) that proprietary assumptions related to the development of works
associated with implementing any future binational agreement also apply unless
otherwise excepted;' and, (IV) that the IBWC's Article 24 authority to "initiate
and carry on investigations and develop plans for worki," "to exercise and discharge the specific powers and duties entrusted to the Commission," and "[tlo
settle all differences that may arise between the two Governments with respect

76.

1944 Water Treaty, supra note 7, at art.16; HUNDLEY, supra note 16, at 133-34;

REDONDO, supra note 1.

77. Philip R. Pryde, A Geogrphy of Water Supply andManagementin San Diego-T#uana,
in PLANNING THE INTERNATIONAL BORDER METROPous: TRANS-BOUNDARY PoucY OPrIoNs
IN THE SAN DIEGO-TJUANA REGION 45, 47 (Lawrence A. Herzog, ed., 1986).
78. INT'L BOUNDARY & WATER COMM'N, MINUTE No. 225: CHANNELIZATION OF THE

TIJUANA RIVER (June 19, 1967), http://www.ibwc.gov/Files/Minutes/Min225.pdf.
79. T#uana River Flood Control Project INT'L BOUNDARY & WATER COMM'N (Jan. 25,
2014), http://ibwc.gov/MissionOperations/TJRiverFCP.html.
80. 1944 Water Treaty, supra note 7, at art. 16.
8 1. Id.
82. Id.at arts. 3, 17-25.
83. Id.
84. Id. at art. 3. The IBWC, in Minute 283, has already recognized the application of the
1944 Water Treaty's sanitation provisions to the Tijuana River. See MINUTE 283, supra note 41,
at 1.
85. 1944 Water Treaty, supra note 7, at arts. 16, 24.
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to the interpretation and application of this Treaty" may also apply to the Tijuana River." Importantly, as developments elsewhere in the treaty regime occur, advances in other treaty-governed watersheds may come to apply or serve
as precedent for addressing problems in the Tijuana River basin."
Table 1. 1944 Water Treaty/Title IV/Article 16
IV - Tijuana River

Article 16
In order to improve existing uses and to assure any feasible further development, the Commission shall study and investigate, and shall submit to the two
Governments for their approval:
(1) Recommendations for the equitable distribution between the two countries
of the waters of the Tijuana River system;
(2) Plans for storage and flood control to promote and develop domestic, irnigation and other feasible uses of the waters of this system;
(3) An estimate of the cost of the proposed works and the manner in which
the construction of such works or the cost thereof should be divided between
the two Governments;
(4) Recommendations regarding the parts of the works to be operated and
maintained by the Commission and the parts to be operated and maintained
by each Section.
The two Governments through their respective Sections of the Commission
shall construct such of the proposed works as are approved by both Governments, shall divide the work to be done or the cost thereof, and shall distribute
between the two countries the waters of the Tijuana River system in the proportions approved by the two Governments. The two Governments agree to
pay in equal shares the costs of joint operation and maintenance of the works
involved, and each Government agrees to pay the cost of operation and
maintenance of the works assigned to it for such purpose.
Source. 1944 Water Treaty, supranote 7.
In sum, a number of .important provisions of the 1944 Water Treaty do
apply to the water management situation on the Tijuana River. These provisions set certain parameters for a future binational agreement or agreements on
shared binational management of the watercourse. At minimum it means that
the sanitation authority of the Treaty applies to the Tijuana River, that any future agreement related to its management would necessarily involve the IBWC
at the diplomatic level, and that any management regime would certainly need
to conform to the priority of uses now found in the Treaty. Provisions establishing proprietary responsibilities related to construction and implementation
of any works or systems related to the agreed management regime likewise apply. Moreover, each of the IBWC's national sections has some measure of
administrative initiative, subject to the concurrence of its own government, to
86. Id.at art. 24.
87. Paul Ganster has notably made this point. See Paul Ganster, Dir. of the Inst. for Reg'1
Studies of the Californias at San Diego State Univ., Tijuana River Watershed and Potential Transboundary Watershed Management Mechanisms in the U.S.-Mexican Border Region, Address at
the 2nd International Symposium on Transboundary Water Management (Nov. 16, 2004).
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undertake actions that may advance binational cooperation for watershed management along the border. The best illustration of this is the U.S. section of the
IBWC's establishment of Citizen Advisory Forums in various transboundary
watersheds, including a San Diego Citizens Forum, established in 2002." The
IBWC's national sections also play a leading role in the Binational Technical
Committee for the TRW that serves as a coordinating mechanism for Tijuana
River water supply and sanitation discussions among federal and state water
agencies on both sides of the border."
B. THE 1970 BOUNDARY TREATY

The United States-Mexico 1970 Boundary Treaty" is unquestionably.marginal to the character of any future agreement on the Tijuana River, but, as one
of a limited number of treaties in force between the two countries, it warrants
mention in this case." While the 1970 Treaty applies to the boundary reach of
the Rio Grande and the Colorado", it would have minimal relevance to the
Tijuana River, which technically crosses the border twice - once upstream on
the Cottonwood Creek branch of the river and another time as it enters the
Tijuana River estuary just west of the international port of entry at San Ysidro/
Tijuana. The 1970 Treaty does, however, establish the principle that any contemplated works should not impair the integrity of the international boundary
and places jurisdiction for implementing this provision in the hands of the
IBWC."
C. THE 1936 MIGRATORY BIRD CONVENTION AND THE 1940 WESTERN
HEMISPHERE CONVENTION

The United States and Mexico are parties to two closely related agreements,
the 1936 Migratory Bird Convention and the 1940 Western Hemisphere Convention on Nature Protection and Wildlife Preservation, which together establish a bilateral and multilateral obligation to protect various migratory species of
wildlife and their habitats.9 These agreements, for example, reinforce binational commitment to sustain formal protected reserves on either side of the

88. USIBWC Citzzens Forun in San Diego, INT'L BOUNDARY & WVATER COMM'N (Feb. 8,
2014), http://ibwc.gov/CiizensForuns/CFSBIWTP.html.
89. See COMIsION ESTATAL DE AGUA DE BAJA CALIFORNIA, supra note 21, at 12.
90. Treaty to Resolve Pending Boundary Differences and Maintain the Rio Grande and Colorado River as the International Boundary, U.S.-Mex., Nov. 23, 1970, 23 U.S.T. 371 [hereinafter
1970 Boundary Treaty].
91. As of January 1, 2010, the United States and Mexico had signed a total of twenty-one
bilateral treaties and conventions, the remainder of their bilateral agreements taking the form of
formal protocols, executive agreements, memoranda of understanding, IBWC minutes, La Paz
Agreement annexes, or other inter-governmental understandings. See Treatiesin Force:A List
ofTreaties andOtherInternationalAgreementsofthe United States in Force on.January1, 2010,
U.S. DEPT. OF STATE, 177-85 (2010), http://wmy.state.gov/documents/organization/143863.pdf.
The majority of these bilateral treaties concerned boundary and water affairs. Id. This list, of
course, does not include multilateral agreements.
92. 1970 Boundary Treaty, supia note 90, at art. I.
93. Id. at art. IV.
94. Migratory Bird Convention, supra note 73, at art. I; Convention Between the United
States of America and other American Republics Respecting Nature Protection and Wildlife
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border even where these reserves are not officially binational in character, such
as the Tijuana River Estuary Research Reserve. While the administration of
these agreements is left to the domestic authorities of each country (for example, the U.S. Fish and Wildlife Service in the United States" and the Secretariat
of the Environment and Natural Resources in Mexico)" the agreements establish an important binational obligation that is contingent, at least in part, on the
effective administration of shared water resources. Any binational negotiations
on sharing Tijuana River water could draw upon these treaties in justifying water
management to sustain ecosystem services.
D. THE LA PAZ AGREEMENT

As an executive agreement, the 1983 U.S.-Mexico Agreement on Border
Environmental Cooperation," otherwise known as the La Paz Agreement, now
thirty years in effect, has considerable application to binational management of
the Tijuana River. It establishes a regular mechanism for bilateral consultation
and problem-solving on environmental issues, including water quality/water pollution concerns and conservation." The La Paz Agreement also includes a provision encouraging data sharing and environmental assessment of projects and
policies that may affect the border environment." It establishes a diplomatic
procedure whereby the two countries may develop subsidiary protocols in the
form of annexes to the La Paz Agreement."'o It further acknowledges that the
1944 Water Treaty takes precedence in water matters within its jurisdiction and
does not affect the authority of the IBWC under the treaty.'
Coupled with IBWC Minute 270, the La Paz Agreement is the basis for a
1985 La Paz Annex agreement addressing international sewage and sanitation
concerns in the lower Tijuana River reach of the international boundary."' As
the foundation for the Border 2020 Program, it presently justifies the ongoing
work of the local Baja California-California Regional Working Group and its
Tijuana-San Diego Water Task Force, groups that focus on water quality, storm
water management, and other water related environmental issues in the TRW."'o
The United States and Mexico can use the La Paz Agreement, coupled with the
1944 Water Treaty, to reinforce the priority of any agreement struck under
Article 16 of the 1944 Water Treaty, to draw a strong link to environmental and
Preservation in the Western Hemisphere, pmbl., Oct. 12, 1940,56 Stat. 1354. [hereinafter Westem Hemisphere Convention).
95. Digest ofFederalResource Laws ofInterest to the US. Fish and Wildlife Service, U.S.
Fish and Wildlife Service, http://www.fws.gov/laws/lawsdigest/treaty.html (last visited Mar. 3,
2014).
96. Treaties Governmg TransboundaryWildlife Resources, in THE U.S.-MEXIcAN BORDER
ENVIRONMENT: TRANSBOUNDARY EcOSYSTEM MANAGEMENT 291 (Kelly Hoffman ed., San Di-

ego State University Press) (2006).
97. La Paz Agreement, supra note 8.
98. Id.at arts. 5-10.
99. Id.at art. 6.
100. Id.at art. 3.
101. Id.at art. 12.
102. Id. at annex I; MINUTE 270, supra note 41.
103.

U.S. ENVTL. PROT. AGENcY, REPORT No. EPA-160-R-12-001, BORDER 2020: U.S.-

MExIco ENVIRONMENTAL PROGRAM, 14, 20, 32, 34, available athttp://www2.epa.gov/sites/production/files/documents/border2020surnmary.pdf (last visited Jan. 24, 2014).
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ecological concerns, and to build on intersecting support for environmental and
ecological objectives between the domestic agencies of the two governments if
they become interested in implementing a new binational agreement on managing the TRW.
E. THE BECC/NADB AGREEMENT

The United States-Mexico Agreement to Establish a Border Environment
Cooperation Commission ("BECC") and a North American Development
Bank ("NADB"), is an executive agreement that entered into force January 14,
1994 and provides a mechanism for identifying, certifying, and funding needed
environmental projects along the border." The BECC is not a vehicle for
reaching formal agreements on binational cooperation but does perform an important supporting role in developing the infrastructure that might be needed
in service of such accords and, importantly, is tasked with insuring that its certified projects meet stipulated environmental protection criteria." The BECC
and NADB have been instrumental in funding water conservation, projects associated with wastewater treatment plants, irrigation, and water storage projects
binational agreements authorized under the authority of the 1944 Water
Treaty." Thus, these agreements contribute to increasing the capacity of the
federal governments and subnational governments along the border in addressing watershed management issues.'
V. BINATIONAL DEVELOPMENTS OF RELEVANCE FOR THE TIUANA RIVER
SITUATION

A number of binational treaty-related developments related to water management, most of these originating in the mid-i 990's, would seem to strengthen
the position of the governments in moving forward with a more comprehensive
agreement on managing Tijuana River water. These initiatives, most of them
formalized at IBWC minutes, include Minute 306, dealing with ecosystem conservation in the Colorado River Delta;"on Minutes 307 and 308, addressing water
supply in the Rio Grande River and calling for a binational basin-wide advisory
council to advise the IBWC on issues along the international reach of the
river;' the establishment of the Water Conservation Investment Fund (WCIF)
104. BECC and NADB Treaty, supra note 71, at ch. I art. I §§ 2(i)(B), (E), 2(ii), art. II § 2(b),

§ 3(b).

105. Id. ch.I art. I § 1(b), § 2.
106. NoitI AMERICAN DEv. BANK, 2011 ANNUAL REPORT 1, 10-12 (Apr. 2012) availableat
http://www.nadbank.org/pdfs/publications/2011AnnualReport.pdf (last visited Feb. 8, 2014).
107. See id. at 1.
108. INT'L BOUNDARY & WATER COMM'N, MINUTE 306: CONCEPTUAL FRAMEWORK FOR
UNITED STATES-MEXICO STUDIES FOR FUTURE RECOMMENDATIONS CONCERNING THE
RIPARIAN AND ESTUARINE ECOLOGY OF THE LIMITROPHE SECTION OF THE COLORADO RIVER
AND ITS ASSOCIATED DELTA (Dec. 12, 2000) [hereinafter Minute 3061, available at

http://ny.ibwc.gov/Files/Minutes/Min3O6.pdf.
109. INT'L BOUNDARY & WATER COMM'N, MINUTE 307: PARTIAL COVERAGE OF

ALLOCATION OF Rio GRANDE TREATY TRIBUTARY WATER DEFICrF FROM FT. QUITMAN TO
1-2 (Mar. 16, 2001) [hereinafter MINUTE 3071, available at
FALCON DAM
http://mmy.ibwc.gov/Files/Minutes/Min3O7.pdf; INT'L BOUNDARY & WATER COMM'N, MINUTE
308: UNITED STATES ALLOCATION OF Rio GRANDE WATERS DURING THE LAST YEAR OF THE
CURRENT CYCLE 1, 4 (June 28, 2002) [hereinafter MINUTE 3081, available at
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at the NADB, as certified by BECC;,o and the IBWC's hosting of a Binational
Summit in 2005 to assess and recommend administrative procedures for improving water management on the Rio Grande."' Minute 306, though tied to
the 1970 Boundary Treaty, which applies to the boundary portion of the Colorado River and, thus, is not legally attachable to the Tijuana River situation,
moves the IBWC forward in a very limited way by recognizing the importance
of conserving the ecological values associated with international rivers."'
Minutes 307 and 308 commit the two governments to managing water conservation in the Conchos River basin by extending Treaty authority supporting the
establishment of the WCIF and calling for the establishment of a binational
watershed advisory body to the IBWC" - two measures that legitimize the governments' use of Treaty authority for these purposes.
The involvement of BECC and NABD in these initiatives and the report
of the Binational Summit illustrate the potential of using current binational
agreements in complex multi-governance solutions that advance watershed
management. While these measures are particular to the Rio Grande River
basin, they are relevant to considering the elasticity of the treaty system for dealing with management of the Tijuana River and legitimizing government action,
if two nations should choose to reach further agreement on the Tijuana River.
Additional treaty elasticity may also be found in several new linked agreements on the Colorado River. In 2010, the IBWC reached two agreements,
Minute 317 and 318, that build on both the 1944 Water Treaty and the 1970
Boundary Treaty"' to allow Mexico to store treaty water in upstream U.S. dams,
establish a Binational Consultative Committee for water management on the
lower Colorado River, and for the first time, establish a conceptual link for ecological preservation to the 1944 Water Treaty."' In November 2012, the two
http://www.ibwc.gov/Files/Minutes/Minute308.pdf.
110.

NORTH AMERICAN DEVELOPMENT BANK, QUARTERLY STATUS REPORT 18 (Sept. 30,

2013), aiailableathttp://www.becc.org/uploads/files/9-30-13_becc-nadb-sr_finaleng.pdf.
111. Bmational Rio Grande Swmit, INT'L BOUNDARY & WATER COMM'N,
http://www.ibwc.gov/Organization/rg summit.html (last visited Feb. 8, 2014).
112. MINUTE 306, supra note 108, at 1-2.
113. MINUTE 307, supm note 91; MINLTrE 308, supranote 91. SeegeneralvJeanW. Parcher

et al., A Descniptive Overew of the Rio Gande-Rio Bravo Watershed, IJ.TRANSBOUNDARY
WATER RES. 159,159 (2010) (explaining the relationship between the Rio Grande and the Conchos River basin).
114. 1944 Water Treaty, supna note 7; 1970 Boundary Treaty, supra note 90.
115. INT'L BOUNDARY & WATER COMM'N, MINUTE 317: CONCEPTUAL FRAMEvORK FOR
U.S.-MExtco DIscussIoNs ON COLORADO RIVER COOPERATIVE ACTIONs 2 (June 17, 2010),
available at http://www.ibwc.gov/Files/Minutes/Minute_317.pdf; INT'L BOUNDARY & WATER
COMN'N, MINUTE 318: ADJUsTMENT OF DELIVERY SCHEDULES OF WATER FOR THE YEARS
2010-2013 AS A RESULT OF INFRASTRUCTURE DAMAGE IN IRRIGATION DISTRIcr 14, Rio
COLORADO, CAUSED BY THE APRIL 2010 EARTHQUAKE IN THE MEXICALI VALLEY, BAIA

CALIFORNIA 2, 4 (Dec. 17, 2010), aiw7able at http://www.ibwc.gov/Files/Minutes/Min_318.pdf.
Prior to Minute 317, the only treaty justification for IBWC action in the area of ecology was found
in Minute 306's reference to the 1970 Boundary Treaty, reflecting the resistance of Colorado
River stakeholders to any extrapolation of the treaty that might establish an ecological claim to
the river's waters. See MINUTE 306, supra note 108, at 1. Though a number of analysts have
identified the need for an IBWC minute clearly establishing a legitimate ecological use for U.S.Mexico treaty water, no such agreement currently exists. In this context, then, the reference in
Minutes 317 and 318 to protecting ecological values on the Colorado River is an advance in the
treaty regime.
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governments announced Minute 319, which builds on these earlier agreements
to reach a five-year temporary agreement on water provision for Colorado River
Delta ecology."' While these developments are particular to the Colorado
River basin, they provide a precedent for addressing ecological issues in other
basins under treaty jurisdiction.
In sum, despite the absence of any formal binational agreement apportioning and managing the water of the Tijuana River, it is nevertheless evident that
a number of binational and multilateral agreements are already in place that
may guide and shape the contours of any future international agreement. At
the very least, Article 16 of the 1944 Water Treaty highlights the need to address
functional aspects of Tijuana River water management and provides a binational
mechanism for reaching an agreement. This obviates the need to start from
scratch in realizing an international accord or accords for the Tijuana River-as
one knowledgeable observer put it, the IBWC already has the authority to convene a technical committee to study how the two countries might strengthen
TRW management."'
Yet, despite the existence of this critical legal and diplomatic infrastructure,
some of it half a century old and now bolstered by other binational agreements,
the two federal governments have yet to strengthen their formal binational cooperation on the Tijuana River beyond flood control and sewage management,
much less pursue an integrated approach to managing the watershed system.
This binational policy paralysis persists in the face of growing recognition of the
need for binational cooperation in managing water resources in the Tijuana
River Watershed. Various studies and reports, including work by Paul Ganster,"' Patricia Herrera andJaqueline Lafragua,"' Mark Spalding,"' Christopher
Brown and Stephen Mumme,' Suzanne Michel,' Juan Rodriguez Esteves,'
and an influential study by the BWACm suggest that the domestic institutional
116. INT'L BOUNDARY & WATER COMM'N, MINUTE 319: INTERIM INTERNATIONAL
COOPERATIVE MEASURES IN THE COLORADO RIVER BASIN TIROUGi 2017 AND EXTENSION OF
MINUTE 318 COOPERATIVE MEASURES TO ADDRESS THE CONTINUED EFFECrS OF THE APRIL
2010 EARTHQUAKE IN THE MEXICALI VALLEY, BAJA CALIFORNIA (Nov. 20, 2012),
http://wmy.ibwc.go/Files/Minutes/Minute_319.pdf.
117. Paul Ganster, Tinwsboundary Management for the 7Ijuana River Watershed,
SoUTawEsT HYDROLOGY 28, 29 (Sep./Oct. 2005), available at http://mvw.swhydro.arizona.edu/archive/V4-N5/feature8.pdf.
118. Seeid.at 28.
119. See Patricia Herrera &Jaqueline Lafragua, Mexican Institute of Water Technology, Address at Conference on Globalization and Water Management: The Changing Value of Water:
An International Basin Management Council in the North Mexican Border (Aug. 6-8, 2001),
avaiable at http://www.awra.org/proceedings/dundeeOl/DocumenLs/Herrera.pdf (last visited
Feb. 8, 2014).
120. See Spalding, supna note 27, at 9, 11, 16, 19.
121. See Christopher Brown & Stephen P. Mumme, Applied and Theoretica/Aspects ofBinational Watershed Councils (Consejos de Caencas) in the US.-Mexico Borderlands,40 NAT.
RESOURCESJ. 895, 904-05, 907-09 (2000).
122. Suzanne Michel, Place and Water Quality Pohtics inthe Tjuana-San Diego Region, in
SHARED SPACE: RETHINKING THE U.S.-MEXIcO BORDER ENVIRONMENT 233-64 (Lawrence Herzog, ed., 2000).
123. See Juan M. Rodriguez Esteves, DisastersAssociated Kith Chinatic Phenomena on the
US.-Mexican Border, in THE U.S.-MEXIcAN BORDER ENVIRONMENT: PROGRESS AND
CHALLENGES FOR SUSTAINABILITY 327-344 (Erik Lee & Paul Ganster, eds., 2012).
124. See INST. FOR REG'L STUDIES OF THE CALIFORNIAS, supra note 11.
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setting for watershed management has evolved considerably in both countries
since 1990, including new legislative and administrative measures at several levels of governance that favor more integrated watershed planning and administration. Such developments would seem to strengthen the rationale for more
robust binational governance of the TRW.
However, significant political obstacles confront any concerted effort to
reach binational agreement on TRW management. Any move toward more
comprehensive, treaty-based, binational cooperation on managing the TRW
would need to proceed by taking account of certain political realities in binational water relations. These include (I) the U.S.-IBWC's inability to take
initiative in the absence of strong state and local support'" (II) the need to reconcile centralized administration of water and ecological resources in Mexico
with the decentralized, fragmented, state-based politics of water in the United
States; 26 (III) the problem of satisfying competing water rights claims within the
basin;2' and, (IV) the need to reach binational consensus on a common set of
priorities for watershed governance that are compatible with Article 3 of the
1944 Water Treaty, which establishes priorities for water use on the treaty rivers.1" The political demands of building a supportive domestic political coali-

125. As Mumme has documented in previous work, the IBWC's U.S. Section is very much a
creature of state and local constituencies along the border. See Stephen P. Mumme, Regional
Powerin NationalDiplomacy: The

US. Section

ofthe InternationalBoundary and Water Comn-

mission, 14 PUBLIUS 115, 126, 131-33 (1984). The IBWC's Mexican Section, the Comision
Internacional de Limites y Aguas (CILA) is centrally dominated and functions under the authority
of the Mexican Secretaria de Relaciones Exteriores (SRE), depending both on the strong support
of the SRE and Mexico's National Water Commission (Comision Nacional de Agua, or CNA)
for its initiatives.

See geneally SECRETARIA DE RE[ACIONEs EXTERIORES, ORGANIGRAMA

(2011), available athttp://wwv.sre.gob.mx/index.php/cancilleria/organigraina (last updated Mar.
12, 2013).
126. See HELEN INGRAM, WATER POUTICS: CONTINUITY AND CHANGE 13-16 (1990) (explaining U.S. water policy); Serge Dedina, The PoliticalEcology of TansboundaryDevelopment: Land Use, Flood Controland Politics in the T#uana River Valley, 10 J. BORDERLANDS
STUDIEs 89,89 (1995) (explaining the problems associated with differences in national water management of the Tijuana River); Margaret Wilder & Patricia Romero Lankao, Paradoxes of Decentralation:NeoliberalPoliticsand WaterInstiutionsin Mexico, 34 WORLD DEv. 1977, 1977
(2006) (explaining Mexican water policy). It is worth noting that Mexico's national water law does
not mention transboundary watersheds except to authorize the National Water Commission to
intervene in any national water matter that may have an effect on international treaties or agreements. Lev de Aguas Nacionales ILANJ [National Water Law], as amended, art. 9.VII, Diario
Oficial de la Federaci6n [DOl, 1 de Deciembre de 1992.
127. It is reasonable to assume that San Diego County property owners-mainly farmers and
ranchers downstream of Morena and Barrett Reservoirs-would challenge any binational initiative
to apportion water flowing to Mexico in Cottonwood and Campo/Tecate Creeks. Any new dam
would require some form of agreement on protecting riparian flow, much as the originally proposed Marron Dam (which would have lied at or near the boundary) would have done, if only to
protect groundwater stock upstream of the dam. REDONDO, supra note 1, 233-34 (discussing
Marron Dam). The authors have been unable to locate any analysis of riparian flows or groundwater stock on Campo Creek and Cottonwood Creek below Barrett Dam.
128. 1944 Water Treaty, supra note 7, at art. 3. This article stipulates the priority of use for
waters of treaty-controlled rivers and would certainly apply to any binational effort to adjudicate
and manage Tijuana River water. Because the Treaty favors domestic and municipal and agricultural water uses, which currently prevail within the watershed in both countries, the most likely
source of disagreement and compromise is the relative importance of ecological uses of water.
Without future agreement on ecological uses of treaty water, both countries would need to justify
such uses on the basis of fishing and hunting or "other beneficial uses" under Article 3.
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tion for such an agreement in both countries are likely to be quite high, particularly in the San Diego region and California. Numerous organized water-related stakeholder groups exist in both areas, and major institutional water interests like the Metropolitan Water District of Southern California would need to
be on board.'"
VI. BNATIONAL MANAGEMENT INITIATIVES FOR THE TIJUANA RwER
WATERSHED

Despite these challenges, there is some basis for optimism that the United
States and Mexico may make progress in strengthening binational cooperation
on the TRW. True, they have made little progress towards insuring security of
supply through formal allocation of surface and groundwater resources, protecting ecological resources, addressing water quality issues outside the scope of the
international wastewater treatment process, or establishing a systematic administrative mechanism for managing water related problems in the TRW in an
integrated or more coordinated fashion. Yet, as recounted above, the countries
have realized some nation-to-nation agreements affecting the watershed-including sanitation measures, emergency water transfers, and flood control
measures- much of this under the authority of IBWC and the 1944 Water
Treaty. Various cross-border subnational agreements and informal initiatives
responding to local watershed concerns complement these measures, most of
these occurring since 1993 (Table 2). While federal agencies have brokered
some of these initiatives, most are the product of sub-state or non-state citizen
initiatives at the local and regional level.
At the federal level, the Border Liaison Mechanism (BLM), dating to 1993,
places U.S. and Mexican consular officials in the role of conveners for watershed related concerns and has facilitated a good deal of dialogue among various
governmental and non-governmental stakeholders over the past two decades.'o
The BLM has been instrumental in building local government-to-government
linkages supporting citizen networks aimed at dealing with problems as diverse
as water quality, sewage, and stormwater drainage, and facilitating inter-institutional contacts involving educators and non-profits interested in understanding
and improving conditions in the watershed."' The BLM has become the primary venue for the San Diego Association of Governments' Border Water
Council-an influential group of governmental stakeholders including the San
Diego Water Authority, San Diego County, the City of San Diego, the IBWC,
Environmental Protection Agency, other federal agencies, and tribal governments on the U.S. side and Mexico's Comision Nacional de Agua, Secretaria
del Medio Ambiente y Recursos Naturales, Comision Internacional de Limites
y Aguas, Comisi6n Estatal de Servicios Pilblicos de Tijuana, and the Tijuana
municipality."'
129. As Spalding cogently observes, environmental administration and regulation in the border region is "a confusing web of international, federal, tribal, state, and local agencies and jurisdictions," complicating the problem of reaching political consensus.
Spalding, supra
note 27, at 18.
130. See Brown & Mumme, supra note 121, at 906-07; Ganster, supra note 117.
131. See Brown & Mumme, supra note 121, at 906-07, 912.
132. See Michel, supra note 122, 253-255.
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Important federal initiatives have also evolved through the Border XXI and
Border 2012 Programs originating in the mid-1990's."' Under the just-completed Border 2012 Program, the California-Baja California Regional
Workgroup has pursued an agenda including coastal water quality monitoring
as well as funding an artificial wetland demonstration project to assist with sewage treatment from Tecate's wastewater treatment plant.'" The IBWC's U.S.
Section, beginning in 1999, established a series of Citizen Forums along the
border,13 one of which is focused on the San Diego-Tijuana area and the Tijuana River estuary." While the San Diego-Tijuana Forum's board is comprised of U.S. citizens, it strives to draw on binational expertise in discussing
IBWC projects and related activities in the watershed."' Following destructive
flooding in 2008, which damaged human settlements in Tijuana and deposited
harmful sediments in the estuary downstream, the IBWC was instrumental in
helping organize the Tijuana River Valley Recovery Team.'
Table 2. Partial List of Binational TRW Initiatives (1993-2010)
Federal
Border Liaison Mechanism"
Border 2012 California-Baja CaliforniaRegional
Workgroup"
Border 2012 Grant Program -volunteer binational
beach monitoring program.'
Border 2012 TRW Task Force"2
IBWC-U.S. Citizen Forum"

State/Regional

133.

Border Water Council/Binational Technical Committee'"

Mark J. Spalding, Governance Issues under the EnironmentalSide Agreement to the

NAFTA, in SUSTAINABLE DEVELOPMENT IN SAN DIEGO-TUUANA 57 (Mark

J.

Spalding, ed.,

1999).
134. US-Mexico Border 2012 ProgTrun: Cahfornia-Baj Cahfornia Regional Workgroup,
ENvrL. PROT. AGENCY, http://www.epa.gov/border2012/regional/workgroup-ca.htnl (last visited

Feb. 4, 2014).
135. Cizens' Forum Meetigs, INT'L BOUNDARY & WATER COMM'N, http://ibwc.gov/Citizens_Forums/citizensforums.htnl (last visited Feb. 4, 2014).
136.

USIBWC Citizens Forum in San Diego, INT'L BOUNDARY & WATER COMM'N,

http://ibwc.gov/CitizensForuins/CFSBIWTP.html (last visited Feb. 4, 2014).
137.

Id.

138. Steve Smullen, Area Operations Manager USIBWC San Diego Field Office, San Diego
Office Update: San Diego Citizen's Forum, (Aug. 25, 2011) (Powerpoint available at
http://ww.ibwc.gov/Files/CFSDProj Overview_082511 .pdf); See generally TUUANA RIVER
VALLEY RECOVERY TEAM, supra note 60.

139. See generallyBrown & Mumme, supra note 121, at 906-07, 912.
140. See generally U.S-Mexico Border2012Prograun,supra note 134.
141. See generallyid.
142. See generallyBorder2012 Water Task Forcefor the 7]uanaRiver Watershed,TiJUANA
RIVER WATERSHED (last modified May 6. 2013), http://tny.sdsu.edu/English/Border/border.html.
143. See generally Cihzens'ForwnMeetings, supra note 135.
144.

See generally Borders: Current Borders Projects, SAN DIEGO AsS'N OF Gov'Ts,

littp://ww.sandag.org/index.aspclassid- 19&fuseaction-home.classhome (last visited Feb. 11,

2014); INST. FOR REG'L STUDIES OF THE CALIFORNIAS, ADDENDUM TO THE BINATIONAL VISION
FOR THE TUUANA WATERSHED 365 (2005) [hereinafter ADDENDUM TO THE BINATIONAL
VISIONI, aailableathttp://www-rohan.sdsu.edu/~irsc/docs/pubs/TijuanaRiverWatershedBi-

nationalVisionAddendum.pdf.
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Local/County/Municipal

Binational Integral Flood Alert System in TRB2003'"
Border EcoWeb"
Tijuana-California Los Laureles Canyon sediment
improvement agreement of 2006'"
San Diego Association of Governments/Border Water Council'"
Binational Watershed Advisory Council"
Binational Environmental Education Web'"
Bren School of Environmental Science & Management, University of California Santa Barbara"'
Regional Workbench Program'
Oscar Romo and Keith Pezzoli's Los Laureles Canyon Project"
San Diego County Tijuana Watershed Advisory
Conmmittee"
Proyecto Bio-regional de Educacion Ambiental
(PROBEA)' Proyecto Fronterizo de Educaci6n Ambiental

145. See generallyEsteves, supra note 123; BINATIONAL VISION, supra note 11, at 158.
146. See generally BORDER ECOWEB: GUIDE TO FINDING ENVIRONMENTAL INFORMATION
ABOUT THE U.S.-MEXICAN BORDER REGION THROUGH THE INTERNET (Elena Lelea & Paul

Ganster eds., San Diego State University,1999).
147. See generallySandra Dibble, Focus of cross-borderagreement is cleanup of canon hi
Tvana, SAN DIEGO UNION TRIBUNE (Sep. 29, 2006), available at http://www.utsandiego.com/uniontrib/20060929/news_6m29canyon.htnil.
148.

See generallySAN DIEGO Ass'N OF Gov'Ts, supra note 144.

149. See generallyBINATIONAL VISION, supranote 11, at 3, 241-42.
150.

See generally BORDER WIDE ENvTL. EDUCATION COALITION,

http://www.bor-

dereeweb.net/ (last modified Mar. 28, 2011).
151. See generally Bren Sch. of Envd. Sci. & Mgmt., About Bren, U. oF CAL. SANTA
BARBARA, http://www.bren.ucsb.edu/about/ (last modified Nov. 15, 2013); Kavita Heyn et al.,
Mitigation of Impaired Stormwater Quality in Los Laureles Canyon, Tijuana, Mexico iii (Mar.
2008) (unpublished MESM thesis, University of California Santa Barbara) available at
http://www.bren.ucsb.edu/research/documents/TijuanaReport.pdf (a group project submitted in
partial satisfaction of the requirements for a Master degree at Bren School of Environmental
Science and Management).
152. See generallyKeith Pezzoli, Urban Studies and Planning Program, Buddmg a Regional
Workbench for Sustainable Development 1 (Nov. 2, 2000) available at http://www.researchgate.net/publicaion/228457883_Building_a_RegionalWorkbench-forSustainableDevelopment.
153. See generallyEmily To & Marie Albano, Program Spotlight Los Laureles Canyon, U.
OF CAL. SAN DIEGO GLOBAL HEALTH INITIATIVE, http://globalhealth.ucsd.edu/resources/spot-

lights/Pages/program-spotlight.aspx (last visited Feb. 11, 2014).
154. See generally Watershed riorites: T#uana River Watershed, Baja California & CA,
ENvTL. PROT. AGENCY REGION 9, http://www.epa.gov/region9/water/watershed/tijuana.htnl (last

updated Sep. 25, 2013).
155. See generally U.S. DEP'T OF AGRIc. TUUANA RIVER WATERSHED COMMC'Ns GRP.,
CLEVELAND NATIONAL FOREST PROJECTS AND PLANS - TUUANA RIVER: ONE RIVER THREE
NATIONS, RESOURCES GUIDES 2 (2009); BINATIONAL VISION, supra note 11, at 249; About

PROBEA, SAN DIEGO NAT. HIST. MUSEUM, http://sdnhm.org/education/programas-de-educacion-mexico/education-programs-mexico/about-probea/ (last visited Mar. 8, 2014).
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56
(PFEA)'
5'
Ja Jan
Los Niflos de Baja California'
Binational Flood Warning system for Tijuana Water-

shed (2000) "
No Border Sewage Program"

The State of California, which has a substantial long-term investment in sustaining the Tijuana River estuary,"' has also engaged Mexican governmental
partners at the state and municipal levels for watershed enhancements, most
recently in striking a deal with the Tijuana municipality aimed at sediment control in one of the principal contributing drainages to the Tijuana River estuary
at Los Laureles Canyon.'" California's Water Quality Control Board, Coastal
Commission, and Coastal Conservancy also encourage and occasionally fund
various local initiatives aimed at water quality and ecological improvement in
the watershed.'"
At the local level, a considerable number of watershed initiatives and projects have emerged, most addressing very particular problems that link to the
federal and state programs mentioned above. One such initiative, the BWAC,
was formed in 2002 after California passed Proposition 13, which funds watershed management plans throughout the state.' With the support of the Regional Water Quality Control Board and San Diego County, San Diego State

156. See generallyU.S. DEP'T OF AGRIC. TIUANA RIVER WATERSHED COMMC'Ns GRP., supra note 155, at 3; BINATIONAL VISION, supra note 11, at 249; Misi6n, PROYECTO FRONTERIZO
DE EDUCACION AMBIENTAL, http://pfea.org/alrescate/mision/ (last visited Mar. 8, 2014).
157. See generallyU.S. DEP'T OF AGRIC. TUUANA RIVER WATERSHED COMMC'Ns GRP., supranote 155, at 7; BINATIONAL VISION, supranote 11, at 259.
158. See generallyU.S. DEP'T OF AGRIC. TUUANA RIVER WATERSHED COMMC'Ns GRP., supra note 155, at 7; BINATIONAL VISION, supra note 11, at 259; AboutLos Ni'os,Los Ni&OS DE
BAJA CAL., https://sites.google.con/a/viaintemational.org/losninos/about (last visited Mar. 8,
2014).
159. See generallyjim King, NewFlood WaningSystem mnHazardousMexico BorderZone,
CAL. COAST & OCEAN, Winter 2001-02, at 30, 30-33.
160. See generally Programs, SAN DIEGO SURFRIDER FOUND., http://sandiego.surfrider.org/programs/no-b-s (last visited Mar. 9, 2014).
161. See NAT'L OCEANIC AND ATMOSPHERIc ADMIN., supra note 49, at 1, 3, 5; TUUANA
RIVER NAT'L ESTUARINE RESEARCH RESERVE, supranote 44, at 13, 17,20; see e.g., KAREN BANE,
COASTAL CONSERVATORY, FILE No.00-068, SCWRP SCIENCE ADVISORY PROJEcT (2006), avad-

http://scc.ca.gov/webmasat
able
ter/ftp/pdf/sccbb/2010/1005/20100527Board3ESoCAWetlandsRecoveryProjectEx2.p
df.
162. Kavita Heyn et al., Mitigation of Impaired Stormwater Quality in Los Laureles Canyon,
Tijuana, Mexico iii (Mar. 2008) (unpublished MESM thesis, University of California Santa Barbara) availableathttp://www.bren.ucsb.edu/research/documents/TijuanaReportpdf.
163. TUUANA RIVER VALLEY REcOVERY TEAM, supra note 60, at 4; see, e.g., DUEMLING, supra note 57, at 8, 10 (discussing the early engagement of the California Coastal Commission in
Tijuana River Estuary preservation); Robert Donnelly, Our Shared Border: Success Stones m
US-Meico Collaboration, WOODROW WILSON INT'L CENTER FOR SCHOLARS 47-48 (Jan.
2012), availableathttp://www.wilsoncenter.org/sites/default/files/Our%20Shared%20Border.pdf;
State Coastal Conservancy Public Meeting Minutes for May 24, 2012, CAUFORNIA COASTAL
CONSERVANCY
6
(May
24,
2012),
http://scc.ca.gov/webmaster/ftp/pdf/sccbb/2012/1208/20120802_MayMinutes.pdf.
164. BINATIONAL VISION, supra note 11, at 3, 212; Ganster, supranote 117, at 29; Spalding,
supranote 27, at 20-21.
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University helped create the BWAC as a binational partnership drawn from
universities, non-profits, private sector organizations, and tribal governments,
and charged with crafting a vision for managing the TRW on a binational basis.'" The BWAC's comprehensive (except for water allocation) vision document led to the formation of a binational governmental stakeholder-the Technical Subcommittee-that is tasked with identifying binational and domestic
actions that the countries could undertake in a coordinated fashion to cooperatively strengthen water management in the watershed.'"
The BWAC spotlights a number of critical water supply and watershed
management needs and proposes action plans to address them. One such action plan establishes a binational groundwater working group to oversee technical studies of groundwater in the basin, expand water reuse, and establish a
binational Tijuana River Watershed Council to harmonize and coordinate watershed management actions across the border.' The BWAC report identifies
a wide range of interesting policy options for watershed protection and sustainable use of its resources, including pursuing conservation easements, ecological
parks, constructed wetlands, hardened but permeable road surfaces in Tijuana's
squatter colonies, and other measures aimed at mitigating adverse ecological
impacts, protecting human health, and ensuring human safety."' As yet, however, no binational master plan or formal operational proposal has emerged
from this process. Nor has the BWAC's ambitious objective of establishing a
Tijuana River Border Watershed Council' yet materialized, though it initiated
a promising new effort to establish this body in May 2013."'
Additional organizations have undertaken other efforts in the past decade
including county and municipal arrangements, civic action groups, and university networks. At the county and municipal level, the Tijuana Watershed Advisory Committee for San Diego County, the San Diego Association of Governments' Committee on Binational Regional Opportunities, and the Binational
Flood Warning System for the Tijuana Watershed are among the policy forums
and action initiatives currently addressing aspects of river management."' Binational citizen groups like the Binational Environmental Education Web,
Proyecto Bio-regional de Educacion Ambiental,JaJan, Los Ninos de Baja California, and Proyecto Fronterizo de Educacion are directing attention to the
river's pollution problems and its ecological value.' University research groups
like the Institute for Regional Studies of the California's at San Diego State Uni-

165. BINATIONAL VISION, supra note 11, at 15; Ganster, supranote 117, at 29.
166.

ADDENDUM TO THE BINATIONAL VISION, supra note 144, at 365; Ganster, supra note

117, at 29.
167.

BINATIONAL VIsIoN, supra note 11, at 160; ADDENDUM TO THE BINATIONAL VISION,

supra note 144, at 371.
168. BINATIONALVISION, supra note 11, at 4, 59, 154, 197-98, 204.
169. Spalding, supranote 27, at 20-21.
170. Decision made by participants, Managing the Binational Tijuana River Watershed Workshop (May 14-16, 2013).
171.

BINATIONAL VISION, supra note 11, at 44; About SANDAG: Committee on Binational

Regional Opportuniies,SAN DIEGO Ass'N OF Gov'Ts, http://www.sandag.org/index.aspcommitteeid-34&fuseaction-conmmittees.detail (last visited Mar. 9, 2014); ENvTL. PROT. AGENcY
REGION 9, supra note 154.
172. See supra notes 150, 156-159 and accompanying text.
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versity, the University of California San Diego's Regional Workbench, the University of California Santa Barbara's Bren School of Environmental Science and
Management, and the Los Laureles Canyon Project collaboration between the
TRNERR and the University of California have mobilized both research efforts
and citizen support for Tijuana River remediation and protection that have also
informed governmental initiatives mentioned above.'
These many and varied initiatives suggest that the climate for a more comprehensive, watershed-oriented, binational agreement is now more favorable
than it has been in decades. Four recent developments point in this direction.
The first, led by the San Diego Regional Water Control Board, is the establishment in 2012 of a binational, multijurisdictional Tijuana River Valley Recovery
Team and Recovery Strategy designed to address many of the problems outlined above.'" The second, mentioned above, is a renewed effort to resuscitate
the Binational Vision Initiative and establish the long-discussed Binational Watershed Council to build on the efforts of the Tijuana River Valley Recovery
Team and provide a practical coordinating council in support of comprehensive
watershed management.' The third is the City of San Diego's and the Tijuana
Municipality's renewed initiative to strengthen binational cooperation' and to
include support for improved management of the Tijuana River.' Fourth,
there is a new IBWC initiative, which local governments back, to reach a new
agreement focused just on the problem of sediment control affecting the Tijuana River estuary.'
VII. PROTECTING THE TJUANA RIVER WATERSHED
It is interesting that, more than half a century after the United States and
Mexico signed the 1944 Water Treaty, both countries have only made limited
diplomatic progress towards either allocating or managing the Tijuana River's
waters and its watershed. As this analysis shows, this is not for want of public
interest in the watershed over the past decade. Indeed, there is today a good
173.

Pezzoli, supra note 152; Heyn, supra note 151, at 10; Bren Sch. of Envtl. Sci. & Mgmt.,

supra note 151; INST. FOR THE REG'L STUDIES OF THE CALIFORNIAS,

http://www-ro-

han.sdsu.edu/~irsc/ (last updated Dec. 21, 2012).
174. Jeremy Haas, Envtl. Program Manager, Cal. Reg'l Water Quality Control Bd., Tijuana
River Valley Recovery Team, Presentation at California-Mexico Border Relations Council (May
at
http://www.calepa.ca.gov/Boravailable
(Powerpoint
25,
2012),
der/CMBRC/2012/May/JHaas.pd0.
175. Decision made by participants, Managing the Binational Tijuana River Watershed Workshop (May 14-16, 2013).
176. Jennifer Medina, Buildig Ties to a Neighbor on the Border: San Diego and Thuana
Embrace a New Vision, N.Y. TIMES, May 13, 2013, available at http://www.nytimes.com/2013/05/13/us/san-diego-mayor-building-economic-bridges-to-tijuana.html?pagewanted-all&_r-0.
177. PreocupaCuenca Binacional-RioTiana, FRONTERA, May 15, 2013; Robert Filner, San
Diego Mayor, Plenary Address to the Managing the Binational Tijuana River Watershed Workshop (May 14, 2013).
178. Denise Ducheny, Bart Christensen, & David Wells, Managing the Binational Tijuana
River Watershed Workshop (May 14-16, 2013); see Memorandum from County of San Diego,
distributed at the Managing the Binational Tijuana River Watershed Workshop (May 14-16,
2013) (explaining that the new IBWC minute would link sediment reclamation in the estuary to
planned reclamation of the Nelson Sloan Quarry in San Diego County) (on file with Water Law
Revie").

Issue 2

STRENGTHENING BINA TIONAL MANAGEMENT

355

deal of binational governmental and citizen-led effort to address issues within
the watershed and to do so on a more comprehensive basis-as seen with the
BWAC's 2005 assessment and recent initiatives to strengthen aspects of binational cooperation in the watershed. The region's rapid growth and interdependence ensure that public interest in TRW management will continue to
grow, its extraordinary dependence on out-of-basin water sources notwithstanding. What has emerged to date, however, is more of a fragmentary, semi-coordinated effort to deal with pieces of the puzzle rather than a broad-gauged formal commitment or series of linked commitments to watershed management
in the basin. The challenge here is to build on the many particular initiatives
and cross-border connections that have been developing and solidifying among
governments and NGO's over the past decade in order to generate the political
support and momentum for a more comprehensive agreement.7 9
While the logic of comprehensive or integrated watershed management is
compelling from conservation, ecosystem, and public health perspectives, the
difficulty in moving forward in this issue area is partly related to the intrinsic
nexus between water allocation and other elements of water management. Potential monetary costs, tradeoffs, and political hurdles associated with apportioning the river's water complicate the long-neglected allocation problem. Today's TRW management challenge, however, is only modestly related to the
actual allocation of the river's water supply. Both countries have developed
their own infrastructure to harvest and regulate surface water runoff and exploit
available groundwater resources, establishing facts on the ground that will be
hard to change. While some benefit would accrue by formally allocating remaining Tijuana River water resources, as was originally envisioned, neither
country appears to have much incentive to do so. That is why both countries
are more likely to successfully address the allocation issues when joined with
the many other sustainable watershed management needs within the basin. The
accumulation of public health and ecological concerns points to the need for
greater binational cooperation based on a comprehensive vision and a formal,
binational plan for securing water quality, public sanitation, and biodiversity
within the basin.
Though many challenges stand in the way of further binational cooperation
in the TRW, this article demonstrates that the existing treaty architecture is no
obstacle to such cooperation; indeed, it is an asset rather than a hindrance. Article 16 still matters for embedding the Tijuana River in the 1944 Water Treaty
regime; the La Paz protocols and other agreements also add to the diplomatic
toolkit available to both countries for initiating negotiations and crafting agree-

179. Initiatives like the BWAC, as evident at the May 2013 Tijuana River Workshop, have
arguably produced a critical mass of interested actors on both sides of the TRW-actors who not
only bring critical perspectives on TRW's problems but who have much-needed links to local
governments and are in a strategic position to push the governments to prioritize TRW management issues. Many of the BWAC's members, for example, participate in subnational forums like
the CNA's watershed council for Baja California (Consejo de Cuenca) and USIBWC's San Diego
Citizen Advisory Forum. See generallyJose Luis Castro & Paul Ganster, Participacion local
transfronteriza en la frontera Mexico y Estados Unidos: El Consejo Consultivo de la Cuenca
Binacional de Rio Tijuana, paper presented at 3rd National Congress of the Water Issues Network of the Mexican National Commission on Science and Technology (CONACYf), (Dec. 78, 2012) (paper on file with WaterLawReview).
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ments. The accumulation of new treaty-related agreements and initiatives elsewhere along the border, though not directly related to the TRW, strengthens
the treaty basis for reaching such a comprehensive agreement on the TRW.
Recent treaty progress on the Rio Grande and the Colorado Rivers, for example, endorses the idea of binational advisory commissions and the need to address ecological resources in managing the rivers.'" This strengthens the case
for principles and practices that the United States and Mexico could successfully
apply to TRW management.
As Mark Spalding argued a decade ago, a comprehensive agreement on the
TRW should focus on conservation and sustainable use of the river's resources,
balancing ecological and social needs with economic development, and establishing an institutional foundation for binational management of the watershed.' The countries can most effectively accomplish this by directly linking
the realization of ecological and social watershed objectives to the 1944 Water
Treaty's Article 16 and the authority of the La Paz Agreement. A truly comprehensive approach would take advantage of the treaty's unrealized promise
of Tijuana River water allocation in order to quantify, to the extent practicable,
existing uncaptured runoff below Barrett Dam and commit such water to the
preservation of ecological values on the Rio Alamar branch. Such an approach
would also prohibit any additional groundwater extraction for municipal use on
Mexican tributaries on the Rio Alamar that would significantly impair the availability of surplus flows for ecological benefit. In this respect, both countries
would make concessions to sustain a modest, though variable, instream flow on
the Alamar-Tijuana River to achieve a public good of value to both nations.
Both governments should likewise use Article 16 provisions to authorize
adopting a binational framework for local projects reclaiming wastewater for
ecological and amenity uses and for engaging in binational management of additional flood mitigation, stormwater management, sedimentation control and
reclamation, and water quality protection and improvement. It is here that the
governments should explicitly link the 1944 Water Treaty's Article 16 authority
to the La Paz Agreement to justify binational sharing of watershed data and
conservation initiatives, and inter-sector cooperation among federal, state, tribal,
and county-municipal agencies, as well as the non-profit, civil-society sector.
The governments should use this linked authority to formally create a Binational Watershed Council with the following duties:
(I) identify watershed priorities;
(II)

coordinate

intergovernmental

and

binational

watershed

activities

that

work with existing federal, state, and local authorities and non-governmental
bodies to include the La Paz Agreement-based Border 2020 Watershed Task
Force in the San Diego-Tijuana Region;
(III) solicit funding for prioritized projects, drawing on IBWC, EPA- Secretaria del Medio Ambiente y Recursos Naturales, and BECC-NABD resources as well as those of domestic governments;
(IV) build local watershed management capacity; and
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MINLM 317, supra note 115, at 3; MINuTE 319, supra note 116.
SPALDING, supra note 27, at 2-3.
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(V) support public participation and program accountability in TRW management.
For this purpose, both governments should make express provision for subsidiary arrangements with the U.S. and Mexican consulates that authorize watershed authorities, at various levels of government, diplomatic license and risk
protection to cross the border in the routine performance of their binational
watershed duties.
In sum, and much in the spirit of what the late expert on U.S.-Mexican
environmental diplomacy, Al Utton, termed "preventive diplomacy,"' the Tijuana River situation reminds us of the need to continue reinforcing binational
management of water resources along the border, the imperative of linking advances in binational cooperation to the treaty instruments already in place, as
well as the complexity and difficulty of doing so. After seventy years of waiting,
the time has come for a comprehensive agreement on managing the Tijuana
River.

182. Utton Transboundary Resources Center, 2004 StrategicPlan, U. OF N.M. SCH. OF LAw.
1, 1 (2004), avadable athttp://uttoncenter.unm.edu/pdfs/UCStrategicPlan_2004.pdf.

